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SENTENCE ADMINISTRATION BILL 2002 
Second Reading 

Resumed from 6 November. 

MS S.E. WALKER (Nedlands) [10.29 pm]:  I made my preliminary remarks on this Bill on Wednesday, 6 
November.  I said at the commencement of my speech that the Opposition’s support for the Bill was only 
tentative, particularly in light of numerous last-minute amendments and serious concerns over some aspects of 
this and the Sentencing Legislation Amendment and Repeal Bill, which I will call the “repeal” Bill.  I said that 
although the Opposition offered support for the repeal Bill, it would have difficulty supporting this Bill if aspects 
of it were not addressed during consideration in detail.  I said during my speech -  

This legislation is about softening up the terms of imprisonment; it cannot be seen as anything else. 

I referred to a person who was sentenced under the current laws to 18 years with parole.  That prisoner would 
serve 10 years in custody, two years on parole and receive a one-third remission.  Under the Bills before 
Parliament, a person sentenced to 18 years will serve only nine years in custody and nine on parole, part of 
which is supervised according to a formula.  I also mentioned that under the current law, a person sentenced to 
six years imprisonment is exposed to two years in custody and two years on parole.  One-third of the sentence is 
not remitted until the four years is completed.  Under the transitional provisions of the repeal Bill, when a 
sentencing judge or magistrate intends to sentence someone to six years, he will be forced to prescribe a sentence 
of four years.  The reason is that under the transitional provisions of the repeal Bill - the Bills are intertwined and 
this relates to what I am about to say about the Sentence Administration Bill - a sentencing court is to take into 
account the effect of the sentencing amendments.  Clause 2(1) of schedule 1 states -  

The purpose of this clause is to ensure, as far as is practicable, that an offender sentenced after the 
commencement of the sentencing amendments to a fixed term spends the same time in custody serving 
that term as he or she would have done had he or she been sentenced before the commencement of the 
sentencing amendments.   

A court might determine that, under the circumstances and after weighing up all the considerations, the 
appropriate sentence for a person is six years.  Under the transitional provisions, the court would have to work 
out how much of the six years the person would have spent in custody if the current laws applied.  The court will 
not be able to give a sentence that means that the person would spend more time in custody.  The court cannot 
give a sentence of six years, because under this Bill and the 50 per cent parole formula, a person sentenced to six 
years would serve three years in custody and three years on parole, part supervised and part unsupervised.  In 
such a situation, the court would have to consider that under the old regime the person would have spent just two 
years in custody, and impose a sentence of four years.  That is not truth in sentencing.  Over the years the public, 
particularly victims and families of people who go to court, has had a lot of difficulty with sentences. This 
legislation is not just about offenders; it is about the perceptions that will arise once these Bills are enacted.  A 
new regime will start.  Hundreds and thousands of people go to the courts every year.  They will hear a judge say 
that although the penalty for an offence deserves to be six years, under the transitional provisions of the latest 
Act he must consider how much time a person with that sentence would have spent in custody under the old 
system.  When the public sees that person receive four years instead of six, it will be disturbed.  The public’s 
idea of truth in sentencing is that when the court says that a person is sentenced to six years in prison, that person 
gets six years.  That is what the public has been saying for a long time.  I have read the report to Parliament by 
the Chief Justice, Hon David Malcolm, AC, about the coalition Government’s Sentencing Legislation 
Amendment and Repeal Bill 1998 and Sentence Administration Bill 1998.  That report refers to the problem of 
perception in sentencing.  I understand the current regime.  As I said during my speech on the repeal Bill, I am 
comfortable with it.  However, these Bills are designed to empty prisons.  They are designed to put prisoners on 
the streets earlier.  The Attorney General thinks that that is okay.  He says that is fine and that he knows that by 
not following the recommendations of the Hammond report on remission and parole, he will not be making a 
person with a sentence of more than 12 years serve two-thirds of his term in custody.  He says that he is doing it 
“in the interests of clarity and public understanding”.  That is not what Chief Judge Hammond had in mind.  He 
did not recommend an across-the-board parole formula of 50 per cent.  That is one of the difficulties that this 
Government will face with this legislation.  Later in my speech I will refer to comments by other commentators 
about the problems with this legislation and what might be perceived as a con job by this Government in putting 
forward a Bill that allegedly provides truth in sentencing.   

I refer to an issue that the Opposition disagrees with; that is, the new chief executive officer parole regime.  That 
was not recommended in the Hammond report.  It is completely new.  I refer to the definitions in clause 4 of the 
Sentence Administration Bill, which states in part - 

“CEO parole order” means a parole order made by the CEO;  
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“CEO parole order (supervised)” means a CEO parole order that specifies that it is supervised;  

“CEO parole order (unsupervised)” means a CEO parole order that specifies that it is unsupervised;   

Those are not in the Sentence Administration Act 1995, which is to be repealed, or the unproclaimed Sentence 
Administration Act 1999, which is to be repealed.  The Opposition does not like this regime.  This Government 
is not only abolishing sentences of less than six months, but is also allowing the chief executive officer of the 
Department of Justice to deal as he pleases with a person sentenced to a term of imprisonment of between six 
and 12 months.  Division 4, which is headed “Parole in case of short term”, outlines the new regime and what it 
is about.  Clause 22(1) states -  

This Division applies to a prisoner if and only if -  

(a) the prisoner is serving one term and that term is less than 12 months and is not a prescribed 
term;  

Of course, we do not know what is a prescribed term.  The Attorney General might be able to point to it, but 
nothing in this Bill tells us what is a prescribed term.  The clause continues - 

(b) the aggregate of terms the prisoner is serving or is yet to serve is less than 12 months and 
neither or none of them is a prescribed term.   

This new regime is to apply to prison terms of less than 12 months.  With the abolition of sentences of less than 
six months, it will in reality apply to sentences of imprisonment of between six and 12 months.  Clause 28 
provides a formula for parole orders under the sentencing administration.  It does not seem to provide - the 
Attorney General might be able to let me know - a formula for a CEO giving a parole order.  A prisoner serving 
a short term of imprisonment - between six and 12 months - is eligible to be released on parole when he or she 
serves one-half of his or her term.  Clause 23(2) states - 

The CEO -  

(a) may, in the case of a prisoner of a class prescribed for the purposes of this paragraph;   

We do not know what that is.  In a prescribed class of offences committed by a prisoner the chief executive 
officer may grant a parole order.  He is not compelled, as it is not mandatory, to give a parole order, but he must 
in any other case make a parole order in respect of the prisoner.  The difficulty with that provision is that 
recently the member for Kalgoorlie asked the Attorney General which criminal offences are punishable by 
imprisonment for six months.  He also asked whether the Attorney General would provide details of the number 
of offenders jailed for six months or less in 2001-02 for the offences of non-aggravated sexual assault, 
aggravated sexual assault, non-aggravated assault, aggravated assault, motor vehicle theft, supplying or selling 
drugs, trafficking drugs, burglary, and aggravated robbery.  The Attorney General replied that four people were 
dealt with for non-aggravated sexual assault; 101 for non-aggravated assault; 55 for aggravated assault; 21 for 
motor vehicle theft; eight for supplying, selling or trafficking drugs; 25 for burglary - that is, breaking and 
entering; and one for aggravated robbery, which is unusual. 

My point is that nowhere in the Bill is there a list of prescribed offences.  Dr Neil Morgan, to whom I alluded in 
the debate on the Sentencing Legislation Amendment and Repeal Bill, referred to the types of sentences that 
might be prescribed.  However, there is a glaring omission in this Bill.  We do not know; they could be any 
offences.  The Attorney General will probably regulate the prescribed offences.  There is a danger in that 
because regulating is done very quickly.  It is not done under the scrutiny of Parliament and it is not done so that 
the judiciary can comment on it.  That is a disturbing feature of this Bill.  There is no formula for the CEO to 
calculate when he should grant parole.  Clause 31 also says, in effect, that the CEO can cancel parole at any time, 
but it does not say for what reason.   

When a person is imprisoned for less than 12 months, the court cannot make a parole order, but the CEO at the 
Department of Justice must in certain circumstances, and may in other circumstances, make a parole order, 
neither of which circumstances are known to this Parliament.  Clause 31 states that the CEO must ensure that the 
parolee is supervised during the supervised period.  Subclause (1) reads -  

The CEO must ensure that during the supervised period of a parole order a CCO is assigned to 
supervise the prisoner. 

Subclause (2), in part, reads -  

the CEO may - 

(c) in the case of a CEO parole order - 

That is distinguished from a parole order -  
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(supervised), cease the supervision of the prisoner  . . .  
Clause 23(6) reads -  

A parole order made under subsection (2) must specify whether it is supervised or unsupervised. 
As I said, it does not state the parole considerations.  Does it mean the new considerations that the Parole Board 
must consider?  The Bill does not specify those considerations.  It does not say how the CEO will exercise his or 
her discretion.  The CEO is not required to notify the Parole Board that the prisoner is paroled, that the prisoner 
is supervised or that the supervision is cancelled.  Under clause 38, if the CEO suspends a normal parole order - 
that is, the parole of a person who has been sentenced to more than 12 months - he must tell the board in writing 
and must cite the reasons.  Clause 38, headed “Division 9 - Suspension of parole orders”, which relates to 
sentences of more than 12 months, reads -  

(1) The CEO may, at any time during the supervised period of a parole order, suspend the parole 
order, irrespective of whether it was made by the CEO, by the Board or by the Governor. 

(2) Written notice of the decision to suspend is to be given by the CEO to the Board within 3 
working days after the decision and in any event before the end of the supervised period.   

(3) The written notice must include reasons for the decision. 
The crunch is in the next subclause, which reads -  

(4) Subsection (2) -  
That is, written notice of the decision to the board -  

does not apply to a CEO parole order (supervised).   
Clause 38(4) excludes the CEO from having to account to anyone for cancelling someone’s parole.  The CEO 
can suspend a parole order for a fixed period or for an indefinite period.  If the parole is supervised, the CEO can 
cancel it at any time under clause 44(3). 
I am going through these clauses because they indicate the new unilateral power that the CEO will have over a 
prisoner.  Basically, when a prisoner is sentenced to a period between six and 12 months he will go into the black 
abyss of the Department of Justice and the department can deal with that prisoner’s parole in any way it wants to 
without being accountable to any external body.  That is a concern to the Opposition.  We would like to see that 
provision deleted from the Bill. 
Clause 44, headed “Cancellation by Board or CEO”, reads -  

(3) Subject to subsection (4), the CEO may cancel a CEO parole order at any time during the 
parole period. 

(4) If the parole order is a CEO parole order (unsupervised), the CEO’s power to cancel cannot be 
exercised unless, during the parole period, the prisoner is charged with or is convicted of an 
offence. 

Of most concern is the delegation of authority of the CEO under clause 92.  On my reading of the Bill, under that 
clause the CEO can delegate his authority to anyone; it is not confined to persons in the Department of Justice.  I 
find that quite extraordinary because we do not know what skills this delegated person will possess.  Clause 92 
reads -  

(1) The CEO may delegate to any person any power or duty of the CEO - 

(a) under another provision of this Act; 

He could delegate his power to anyone.  As I said, the sentencer will have no say in parole eligibility for 
sentences of less than 12 months.  I note that point 5 on page 46 of the Hammond report states that the Chief 
Justice of the Supreme Court does not support automatic parole release for offenders serving sentences of less 
than 12 months. 

During debate on the repeal Bill I referred to a marvellous summary of key stakeholders at the back of the 
Hammond report.  I note again, as I did with the repeal Bill, that Dr Neil Morgan, in a submission to the 
Attorney General on the 2002 sentencing Bills, was quite astounded that there was no consultation with key 
stakeholders.  The so-called stakeholders first saw the draft Bills around the time they were tabled in Parliament.  
The only person Dr Morgan praised for consulting with the judiciary and other key stakeholders was the member 
for Kingsley when she brought into Parliament the Bills that became the Young Offenders Act 1994, the 
Sentencing Act 1995 and the Sentence Administration Act 1995. 

At point 5 of appendix 3 on page 46 of the Hammond report is a summary of the comments of key stakeholders 
on offenders serving sentences of less than 12 months being eligible for automatic release, either with or without 
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conditions, after serving half their term and to remain at risk for the remainder of their term.  The Chief Justice 
said that he did not support that, as it was inconsistent with reducing the rate of remission.  This again amounts 
to a peeling back of sentences.  Sometimes people make statements like this in the Chamber, but they do not give 
examples.  However, I will give an example of how this peels back a sentence.  If a person is given a 12-month 
sentence without parole, he currently receives a third remission, so he spends eight months in custody.  If these 
Bills are passed, the one-third remission will be abolished and 50 per cent parole will take its place.  That same 
person will serve six months in custody instead of eight months.  When the person was sentenced to 12 months 
and served eight months in custody, he served two-thirds of the sentence, but under this legislation he will serve 
only half the sentence.  That is not truth in sentencing.  
My concern and the Opposition’s concern is that parole will be ordered by someone who has no judicial, 
criminal justice or sentencing training.  The current chief executive officer was an engineer.  We do not know 
what he will take into consideration in determining whether a prisoner is fit to be released on parole.  We do not 
know what the prescribed offences are.  We do not know whether offences involving terms of six months include 
sexual assault, motor vehicle theft, drug trafficking or selling drugs or breaking and entering.  There are no 
prescribed sentences in the Bill.  We will be asking the CEO, who I am sure was a competent engineer, to 
consider parole, even though the Parole Board is established to do that job.  The person who will do that job - the 
chief executive officer - has no judicial, criminal justice, or sentencing training; he is an engineer.  We do not 
know who he will delegate to.  It could be anyone.  We have no idea what weight that person will give to any 
factors that may or may not be the same as those for the Parole Board.  We have no idea whether that person has 
any skill in relation to the objective task that is required when considering the file of a person to determine 
whether he is suitable for parole.  The CEO may have a bee in his bonnet about one of the factors and reject the 
parole application.  The person whose parole is rejected will have no right of appeal to an independent body.  We 
have no idea what influences will be brought to bear on the decision-making processes.  An anonymous, 
untrained person will be acting alone with the unilateral power to order release, but we do not know what 
offences will be involved.  Unilaterally, he will be able to order suspension and cancel the parole, and the 
offender will be returned to prison.  
Dr Neil Morgan raised the point that a CEO or delegate can cancel parole even when a person has been charged 
with an offence and has been granted bail.  Most cases are granted bail.  A person is innocent until proved guilty.  
Under this legislation, an anonymous person can withdraw or cancel parole if someone has been charged with an 
offence without that person being bailed.  If we take this to the nitty-gritty, a person could be paroled by an 
anonymous person.  I am not sure about the security or confidentiality of the files that will be floating around the 
Department of Justice.  When files are sent from the court - I presume they are sent from court or from the prison 
- I am not sure how it will affect the confidentiality of prisoners’ documents.  What will happen when a person is 
on parole and commits a minor offence?  The file and the offence - the statement of material facts - will go to 
that anonymous person who has whatever skills, and that person will have to analyse the evidence to determine 
whether he believes the prisoner’s parole should be cancelled.  We do not know whether that person will have 
skills in assessing evidence.  That is in direct contrast with people on the Parole Board.  I will come to that 
shortly.  
The point is, what skills does a CEO or any other anonymous person have to determine, on the evidence of a 
charge, that the person on parole should have the parole cancelled?  The Parole Board is headed by a former 
Supreme Court Judge, who I think is still Mr Justice Walsh.  He has had many years experience and can offer the 
guidance required on such matters.  
Part 9, on page 58 of the Bill, contains new provisions for the Parole Board.  The normal place at which a person 
is granted parole is the Parole Board.  The membership of the Parole Board has not changed; it remains at seven.  
In addition, membership comprises a judicial member nominated by the Attorney General and appointed by the 
Governor; and three persons appointed by the Governor - the CEO, a departmental officer nominated by the 
CEO and a departmental officer nominated by the police.  A person must not be nominated as the judicial 
member unless he or she is a judge of the Supreme Court or the District Court and the Chief Justice or the Chief 
Judge, as the case may be, consents to the nomination; or is a retired judge on one of those courts, as is the case 
now.  

The process will change from a regime of experienced people who, collectively, decide the fate of a prisoner.  
We are talking about an unknown person.  The CEO is not trained to assess evidence, and it has not been proved 
that he can weigh up factors.  At least the Parole Board contains a former judicial officer of the Supreme Court 
with years of experience.  As Neil Morgan says at page 28 of his submission - 

The proposed scheme for CEO parole removes some of the absurdities of the current system of Home 
Detention.   

The Attorney General said when he introduced this legislation that, at present, prisoners who are serving terms of 
12 months or less are released on home detention, but it is not done very often because it is intrusive.  I 
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wondered where he got the notion of intrusive from.  However, I can see that it came from one of Dr Neil 
Morgan’s papers.  Home detention is being abolished because it is expensive and time consuming.  Neil Morgan 
continues -  

 However, it also brings some very real dangers.  Above all, it seems quite wrong in principle for release 
decisions to lie in the hands of the very government department which is responsible for the 
administration of prisons and community corrections.  

Dr Morgan recommends several things, although the Opposition does not believe the problems can be overcome 
with recommendations.  He recommends - 

A firm distinction be drawn between automatic and discretionary release decisions  

CEO release be limited to cases of automatic, unsupervised release 

An independent agency (probably the Parole Board) be responsible for all discretionary releases 

An independent agency (probably the Parole Board) be responsible for reviewing all cancellations or 
suspensions of orders.  

The Opposition does not agree with the recommendations.  I will seek to amend the Bill to ensure that any parole 
granted to prisoners serving less than 12 months is dealt with by the Parole Board and not an anonymous person 
in the Department of Justice.  

Another issue that concerns the Opposition is the supervision of parole given under life, strict security life and 
indefinite terms of imprisonment.  The Opposition has some difficulty with division 5, headed “Parole in case of 
life term or indefinite imprisonment”.  The unproclaimed Act, which the Government is seeking to repeal, refers 
in division 5, on page 16, to the Governor in his role of granting parole to particular classes of prisoners; namely, 
life imprisonment, strict security, life imprisonment and indefinite imprisonment.  I refer now to the Sentence 
Administration Act 1999 that is to be repealed.  I have gone through that Act and compared it with the current 
Bill.  Much in the Sentence Administration Bill is contained in the Sentence Administration Act.  I refer to strict 
security life imprisonment under section 25 of the unproclaimed Sentence Administration Act 1999.  It states - 

(1) Unless a court has made an order under section 91(3) of the Sentencing Act 1995, the Governor 
may make a parole order in respect of a prisoner serving strict security life imprisonment but 
only if - 

The SPEAKER:  Members, the noise has reached a level at which I cannot hear the member for Nedlands. 

Ms S.E. WALKER:  Thank you, Mr Speaker.  I realise this is very dry, but it is important.  The section 
continues - 

(a) the prisoner has served the minimum period set by the court under section 91(1) of 
that Act; and 

(b) a report about the prisoner has been given by the Board to the Minister under section 
12 or 18. 

(2) The release date in the order is that set by the Governor. 

(3) The parole period in the order is to be set by the Governor and must be at least 6 months and 
not more than 5 years. 

The situation is the same for life imprisonment and indefinite imprisonment.  Those sentences are usually 
reserved for appalling offenders - violent serial rapists, of whom there are several in this State, who have 
committed violent and appalling crimes, and people who have committed murder, which is sometimes a crime of 
passion, but often in the most appalling circumstances.   

Under the Sentence Administration Act 1999, when the Governor orders a parole release, the period must be 
between six months and five years.  The provisions in the unproclaimed Act state - 

The parole order must be a parole order (supervised). 

Under the Sentence Administration Bill 2002, the provisions relating to the parole order, being a supervised 
parole order, for life imprisonment, strict security life imprisonment and indefinite imprisonment have been 
deleted.  The Opposition is concerned to know whether a person who will be on parole, after serving a sentence 
for one of these offences, will serve the full term.  We do not know what term will be served.  If the term of 
supervision is not acceptable to the Opposition, we will not support this Bill under that proposal. 
I will deal with the abolition of sentences of six months.  The Attorney General, on behalf of the Gallop 
Government, said in his second reading speech on the Sentencing Legislation Amendment and Repeal Bill - 
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. . . the Government is currently progressing a range of reforms in the adult justice arena aimed at 
reducing the rate of imprisonment in Western Australia, known as the reducing imprisonment strategy. 

It will do this by putting pretty serious offenders on the street earlier.  I will give the House an example.  I will 
not just stand here, as do some members, say something and not back it up.  I give the example of 18 years 
imprisonment.  At the moment, a person who receives 18 years imprisonment serves 10 years in custody.  Under 
this Bill, he will serve nine years.  This reducing-imprisonment strategy can also be seen in the reduced exposure 
of offenders to custody, and I have given the example of a six-year term of imprisonment.  Under the transitional 
provisions, the court will be forced to give the offender a shorter exposure to custody.  It will do this generally 
by making parole 50 per cent across the board and ignoring the Hammond recommendation that an offender 
sentenced to a term of imprisonment of more than 12 years should serve two-thirds of his term prior to being 
released on parole.  This will not work in the courts, and I will tell the House why.  As I just said, thousands of 
cases come before the courts each year.  Many people in this place have never been into a courtroom.  Journalists 
go to a court and become involved in the court situation and the plight of the victim.  They hear the facts and see 
what has happened to the victim.  We are not just talking about the sentencer and the offender; we are talking 
about the victim who is in the court, the victim’s family and the witnesses.  
The DEPUTY SPEAKER:  Order, members!  There is too much chatter on my right, which makes it difficult for 
the Hansard reporter and me to hear the member for Nedlands.  If members wish to have discussions, they 
should leave the Chamber.   
Ms S.E. WALKER:  People will talk about those types of court cases.  I have seen people badly beaten and 
bruised; they have had terrible things happen to them.  Offenders who beat people that badly will usually be 
sentenced to about six years.  The new transitional provisions have been introduced.  Previously, the offender in 
the example I have provided would have been sentenced to six years in custody.  This is not a case, as some 
people think, whereby a person who is sentenced to six years imprisonment automatically gets a third of the 
sentence lopped off.  That is not what this system is about.  It is a complex system and it has never been properly 
explained to the public.  The public will lose out under this Bill.  Offenders do not get one-third remission until 
they have successfully completed two years in custody and two years on parole.  However, they are exposed to a 
six-year term of imprisonment for four years.  However, now the prosecutor or defence counsel will explain to 
an offender that he will get a sentence of only four years.   
I will refer to the Sentencing Legislation Amendment and Repeal Bill.  Clause 2 of schedule 1 states that a court 
must -  

. . . ensure, as far as is practicable, that an offender sentenced after the commencement of the sentencing 
amendments to a fixed term spends the same time in custody serving that term as he or she would have 
done had he or she been sentenced before the commencement of the sentencing amendments.   

According to the Attorney General’s second reading speech, this is being done.  He knows that he is not 
following the Hammond report on this issue.  He knows that the Hammond report said that people sentenced for 
more than 12 years should serve no less than two-thirds of their time in custody.  The Attorney General said that 
the provision to which I referred was included for greater clarity and would provide the public with a better 
understanding of the sentencing provisions.   
The public do not understand that the present position with regard to a six-month sentence is that if the court 
believes that an offender should serve a sentence of between three and six months, the judge will have to take 
heed that the Parliament requires him or her to impose a community-based order.  Judges now cannot impose 
sentences of three months or less.  Under these two new Bills, sentences of six months will be abolished.  When 
an offender comes before the court to be judged - in some cases a sentence of six months is appropriate - the 
judge will have to sentence that person to a community-based order.  That is despite the Auditor General’s 
concern, which Dr Morgan raised in his submission to the Attorney General and which has been referred to in 
this House.  On page 11 of Dr Morgan’s submission, he states -  

It is clear that the integrity and value of community based orders are undermined if there are 
inconsistent enforcement practices.  The Auditor General has raised such concerns in WA with respect 
to CBO’s and ISO’s and perceptions from a Parole Board angle confirm concerns about inconsistency.   

This is a further peeling back of the courts’ responsibilities.  The courts are being asked to put offenders on 
community-based orders, despite the report from the Auditor General that says they are not working well.  
I note that in Dr Morgan’s introduction to the submission paper, he says that the unproclaimed Bills were pieces 
of legislative flotsam and he refers to the matrix embodied in the Sentencing Legislation Amendment and Repeal 
Act 1999 and the Sentence Administration Act 1999.  Most of the Sentence Administration Act 1999 is 
contained in the Sentence Administration Bill 2002.   
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Certainly the Opposition agrees that people who are fine defaulters could be handled with community-based 
orders.  The problem with the six-month sentence has been very ably outlined by Dr Morgan.  At page 17 of his 
submission, he states -  

The abolition of sentences of six months or less is a strong plank in government policy.  Laudable in 
aim, it generates considerable potential problems:   

 It distorts the sentencing ladder in that 7 months becomes the effective paper starting point for a 
prison sentence; this is too big a leap from a suspended sentence   

Either the sentencer can give a suspended sentence or he must jump straight over the six-month sentence to a 
seven-month custodial term.  He continues -  

 Most of the offences that in practice attract imprisonment will remain imprisonable and will be 
subject to a higher maximum penalty   

 Currently, sentencers should only impose imprisonment in a given case if they have eliminated 
other options.  They may, in future, continue to eliminate other options, decide that only 
imprisonment is appropriate (especially given the enhanced maxima) and impose a longer sentence   

 The minimum period in custody will increase from one third to a half of this increased period   

 The problems are exacerbated by the fact that the sentence adjustment provisions effectively 
outlaw sentences of up to 9 months   

In other words, the proposed abolition of sentences of six months or less will create conceptual and 
practical problems and there are dangers that it will not have the desired impact on the imprisonment 
rate.   

It can be said of these Bills, first, that there is no truth in sentencing.  Either custodial exposure is dramatically 
reduced or time in custody is reduced for the six-year example and the 18-year example respectively.  Less time 
is spent in prison for sentences of less than 12 months, with possible parole granted by the black hole or the 
abyss of the Department of Justice.  As Dr Morgan points out, this gives the Government an opportunity to effect 
political policies and manipulate things within the department in relation to these prisoners.  Looking at it from 
the prisoners’ point of view, they may feel they are entitled to parole but are not given it for one reason or 
another, although their mates are.  They have no right of appeal and it is wrong in principle for the Department 
of Justice to determine whether a prisoner should have parole; it should be up to the Parole Board of WA.   

Heavier terms also are probably imposed because of the gap between the suspended sentence and the seven-
month sentence.  Community-based orders are set to flourish against the background of inconsistent enforcement 
practices.  Judges are also being asked to impose community-based orders for serious offences.  The Opposition 
will oppose these Bills unless it is granted the amendments it seeks.   

I refer lastly to a comment by the Chief Justice of Western Australia in a 1998 paper that was written when he 
was looking at the same relevant provisions.  He wrote at paragraph 54 -  

In order to prevent the appropriate sentences which the court considers should be served from being 
imposed, Parliament is proposing to compel the courts to impose sentences less severe than they 
presently consider appropriate.  This is wrong in principle.  This provision also seems calculated to 
promote further ill-informed criticism of the kind that has led to public misconceptions that courts in 
general and Judges, in particular, consistently impose sentences which are too lenient.  Whether and to 
what extent any sentence or any approach of the courts to sentencing will result in any or any 
significant increase in the prison population is a matter which should be entirely irrelevant so far as the 
courts are concerned. 

When the Hammond committee was asked to look at the sentencing and parole regimes, it was asked to do so 
against the background of ensuring that it did not increase the State’s prison population.  Here we have what is 
supposed to be a truth-in-sentencing Bill which is said to be based on the Hammond report.  In fact, it contains 
matters which are not contained in the Hammond report and which I believe will ask the judiciary to impose 
sentences that will result in a prisoner being exposed to a lesser custodial period.   

The Opposition does not support the chief executive officer or an anonymous delegated person unilaterally 
imposing parole.  We do not know what factors that person must weigh up, what considerations will have taken 
place or what qualifications the person has.  The prisoner will have no right of appeal to any external body.  For 
those reasons the Opposition will be considering very seriously its position at the end of the consideration in 
detail stage. 
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MR C.J. BARNETT (Cottesloe - Leader of the Opposition) [11.17 pm]:  The speech just given by the member 
for Nedlands was quite outstanding for its level of detail.   

Several members interjected. 

Mr C.J. BARNETT:  I was listening.  I must admit to losing concentration on a couple of occasions.  However, 
the point that the member for Nedlands summarised at the end is that this Bill does not represent truth in 
sentencing.  It does reduce sentences for serious crimes in our community.  It is certainly a soft-on-crime Bill.  
The final point the member for Nedlands stressed is that taking away the administration of parole from the 
Parole Board of WA and giving it to a bureaucrat is not appropriate.  One of the fundamentals of our system is 
the separation of the parliamentary, executive and judicial functions.  I am no jurist, but it seems to me that that 
fundamental distinction of the separation of powers in our community is being compromised by this Bill.  It does 
not represent truth in sentencing and it is soft on crime, which will come through at the consideration in detail 
stage.  It is inappropriate to be taking away parole.  Whether it be the rights of the prisoner or the victim, or 
however it may be measured, the administration of parole should be independently administered and not done as 
a function of Executive Government.  It should clearly not happen in that way.  The legislation is flawed in that 
respect.  Members should be conscious of what the member for Nedlands said in her summary.  The Opposition 
has taken the position -  

Several members interjected. 

Mr C.J. BARNETT:  Members opposite may well laugh, but when they face their constituents and say that they 
supported a piece of legislation that is soft on crime and serious offences, that reduces the likelihood of serious 
offenders going to jail and compromises the parole system by turning it into a bureaucratic and administrative 
function of government rather than an independent quasi judicial role, I do not think their constituents will be all 
that impressed.  Certainly, their constituents, like mine, who are victims of crime will not be impressed at all.  
This legislation will be one of the pieces of legislation that define the difference between members on that side 
of the House and members on this side.   

As the member for Nedlands has said, this Bill will go into the consideration in detail stage because the 
Opposition wishes to move a number of amendments.  Unless those amendments are accommodated in some 
way by the Government, we will not support this legislation.  We will not support legislation that takes a soft-on-
crime approach.  The community wants a strict standard on criminal behaviour.  This Government is sending the 
wrong signal to almost every aspect of our community.  It is a Government that lacks moral strength and is 
sending an absolutely appalling message to young people.  This will be a defining piece of legislation.  I thank 
the member for Nedlands for what I thought was an excellent speech.   

MR J.A. McGINTY (Fremantle - Attorney General) [11.20 pm]:  That was an excellent speech by the Leader of 
the Opposition.  I thank the member for Nedlands and the Leader of the Opposition for their contribution to this 
debate.  The issue we are dealing with is a difficult one.  This Bill and the Sentencing Legislation Amendment 
and Repeal Bill attempt to deal with issues that are close to the hearts of most politicians and are very important 
to the broader community; that is, the question of sentencing.  In many ways, we have sought to implement the 
recommendations made by Chief Judge Hammond of the District Court and also pick up on some more 
contemporary thinking about ways to deal with these issues.  I intend to deal with the matters raised by the 
member for Nedlands in some detail when we get to the consideration in detail stages of these Bills.  I thank her 
for the way in which she has put those matters clearly on the agenda for consideration at that time.  With those 
few words, I have pleasure in supporting the second reading of this Bill.   

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That in relation to the Sentence Administration Bill 2002, the amendments listed on the Notice Paper 
standing in the name of the Attorney General be made pro forma.   

The amendments were as follows -  

Clause 4. 

Page 3, line 13 - To delete “work” and substitute the following -  

re-entry 

Page 3, after line 18 - To insert the following -  
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“re-entry release order” means a re-entry release order made under Part 4 and 
includes a re-entry release order made for the purposes of section 69; 

Page 3, lines 23 to 25 - To delete the lines. 

Page 3, after line 28 - To insert the following -  

“RRO” for re-entry release order; 

Page 3, line 30 - To delete the line. 

Clause 49. 

Page 29, line 3 - To delete “work” and substitute the following -  

re-entry 

Page 29, line 9 - To delete “WRO” and substitute the following -  

RRO 

Page 29, line 13 - To delete “WRO” and substitute the following -  

RRO 

Clause 50. 

Page 29, line 18 - To delete “a WRO” and substitute the following -  

an RRO  

Page 29, line 21 - To delete “a WRO” and substitute the following -  

an RRO 

Page 29, line 23 - To delete “a WRO” and substitute the following -  

an RRO 

Clause 51. 

Page 29, line 28 - To delete “a WRO” and substitute the following -  

an RRO     

Page 29, line 30 - To delete “a WRO” and substitute the following -  

an RRO   

Page 30, line 1 - To delete “a WRO” and substitute the following -  

an RRO    

Page 30, line 2 - To delete “a WRO” and substitute the following -  

an RRO   

Page 30, line 3 - To delete “a WRO” and substitute the following -  

an RRO  

Page 30, line 7 - To delete “a WRO” and substitute the following -  

an RRO  

Page 30, line 10 - To delete “A WRO” and substitute the following -  

An RRO   

Clause 52. 

Page 30, line 12 - To delete “a WRO” and substitute the following -  

an RRO   

Page 30, line 20 - To delete “a WRO” and substitute the following -  

an RRO 

Clause 53. 

Page 30, line 26 - To delete “A WRO” and substitute the following -  
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An RRO  

Page 31, line 1 - To delete “WRO” and substitute the following -  

RRO     

Page 31, line 3 - To delete “and” and substitute the following -  

(ii) such of the primary requirements in section 55 as the RRO contains; and 

Page 31, line 6 - To delete “A WRO” and substitute the following -  

An RRO     

Page 31, line 6 - To delete “the WRO” and substitute the following -  

the RRO    

Page 31, line 8 - To delete “a WRO” and substitute the following -  

an RRO     
Page 31, line 10 - To delete “WRO” and substitute the following -  

RRO     
Page 31, line 17 - To delete “a WRO” and substitute the following -  

an RRO   
Page 31, line 19 - To delete “WRO” and substitute the following -  

RRO    
Clause 54. 

Page 31, line 21 - To delete “a WRO” and substitute the following -  

an RRO    

Page 31, lines 24 to 28 - To delete the lines. 
New clause. 

Page 32, after line 3 - To insert the following new clause -  

55. RRO, primary requirements 

(1) Every RRO must contain at least one of these primary requirements -  

 (a) a requirement that the prisoner must —  

(i) seek or engage in gainful employment or in 
vocational training; or 

(ii) engage in gratuitous work for an organisation 
approved by the CEO; 

(b) a requirement that the prisoner must engage in activities, 
as ordered by a CCO, that will facilitate the prisoner’s re-
entry into the community after being released from 
custody. 

(2) If a requirement under subsection (1)(b) is included in an RRO, a CCO 
may give the prisoner any reasonable order that the CCO considers will 
facilitate the prisoner’s re-entry into the community, including but not 
limited to the following - 

(a) an order to attend educational, vocational, or personal 
development programmes or courses; 

(b) an order to undergo counselling in relation to behavioural 
matters. 

Clause 55. 

Page 32, line 6 - To delete “on a WRO” and substitute the following -  

in an RRO     
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Clause 56. 

Page 32, line 17 - To delete “WRO” in both places where it occurs and in each place substitute 
the following -  

RRO     

Page 32, line 19 - To delete “a WRO” and substitute the following -  

an RRO     

Page 32, lines 22 and 23  - To delete “a WRO” and substitute the following -  

an RRO    

Clause 57. 

Page 32, line 25 - To delete “a WRO” and substitute the following -  

an RRO     
Page 32, line 27 - To delete “a WRO” and substitute the following -  

an RRO    
Page 32, line 29 - To delete “WRO” and substitute the following -  

RRO    
Clause 58. 

Page 33, line 2 - To delete “a WRO” and substitute the following -  

an RRO   
Page 33, line 6 - To delete “a WRO” and substitute the following -  

an RRO   
Page 33, line 9 - To delete “a WRO” and substitute the following -  

an RRO     
Page 33, line 10 - To delete “WRO” and substitute the following -  

RRO   

Page 33, line 12 - To delete “WRO” and substitute the following -  

RRO 

Page 33, line 22 - To delete “a WRO” and substitute the following -  

an RRO    

Page 33, line 25 - To delete “a WRO” and substitute the following -  

an RRO   

Page 33, line 27 - To delete “WRO” and substitute the following -  

RRO 

Page 33, line 28 - To delete “a WRO” and substitute the following -  

an RRO   
Page 34, line 3 - To delete “WRO” and substitute the following -  

RRO 

Clause 59. 
Page 34, line 5 - To delete “a WRO” and substitute the following -  

an RRO   
Clause 60. 

Page 34, line 9 - To delete “a WRO” and substitute the following -  

an RRO     
Page 34, line 12 - To delete “a WRO” and substitute the following -  
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an RRO    
Clause 61. 

Page 34, line 16 - To delete “a WRO” and substitute the following -  

an RRO   
Clause 63. 

Page 35, line 21 - To delete “a WRO” and substitute the following -  

an RRO    
Page 35, line 22 - To delete “WRO” and substitute the following -  

RRO 

Clause 72. 

Page 42, line 7 - To delete “a WRO” and substitute the following -  

an RRO    

Clause 74. 

Page 44, line 12 - To delete “a WRO” and substitute the following -  

an RRO   

Clause 75. 

Page 44, line 28 - To delete “a WRO” and substitute the following -  

an RRO   

Clause 80. 

Page 48, line 7 - To delete “a WRO” and substitute the following -  

an RRO   

Clause 91. 

Page 54, line 7 - To delete “WROs” and substitute the following -  

RROs   

Clause 106. 

Page 60, line 3 - To delete “a WRO” and substitute the following -  

an RRO 

Clause 108. 

Page 60, line 24 - To delete “a WRO” and substitute the following -  

an RRO    

Clause 109. 

Page 61, line 10 - To delete “WROs” and substitute the following -  

RROs 
 


